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Corporation

1801 Pennsylvania Avenue, tJW
Washington, DC 20006
202 887 2375

Kimberly M. Kirby
SenIor Manager
FCC Affairs

RECEIVED

AfAY 5 1997

May 5, 1997

EX PARTE OR LATE FILED

Mr. William F. Caton, Acting Secretary
Federal Communications Commission
1919 M Street, NW Room 222
Washington, DC 20554

Re: Ex Parte Presentation in CC Docket No. 96-262 and CC DocketNo~

Dear Mr. Caton:

Please file the attached document, transmitted via e-mail (electronic mail) from Mary Brown to
Dan Gonzalez on May 4, 1997, as part of the record in this proceeding. This information was
requested by the Office of Commissioner Chong and will therefore not count against MCl's page
limit in this proceeding.

Two copies of this Notice are being submitted to the Secretary of the FCC in accordance with
Section 1. 1206(a)(1 ) of the Commission's rules the next business day.

~<m,~
Kimberly M. Kirb~

Attachment

cc: Regina Keeney
Tom Boasberg
John Nakahata
Jim Coltharp
Jim Casserly
Dan Gonzalez
Kathy Franco
Larry Atlas



Draft MCl Mail
Subject: MCI Ex Parte -- Access Charges/Chong

To: dan aonzalezlEMS: InternetlMBX: dgonzalez@fcc.gov
cc: James casserlylEMS: InternetlMBX: jsasserly@fcc.gov
cc: regina keeneylEMS: Inte~netIMBX: rkeeney@fcc.gov
cc: James coltharplEMS: InternetiMEX: JCG~tharp@fcc.gov

cc: tom boasberglEMS: I~ter~et;tbcasberg@fcc.gov

cc: john nakahatalEMS: lnternetljnakahata@fcc.gov
cc: larry atlaslEMS: Internet MBX: latlas@fcc.gov
S~~~ect: MCl Ex Parte -- Access Cha=?es!~~ong

Da:'. Gonzalez
Legal Advisor
Office or Commissioner Chona
Fejeral Communications CO~~~SS~2n

1S<9 Y- St. NW
Washington, D.C. 20554

Re: EX PARTE in CC Docket No. 96-262 and CC Docket No. 94-1

Dear Dan:

Pursuant to your request, MCI is reiteratlng its views on the
policy reasons supportlng a downwarj adjustment
in price cap index levels, as well as the legal authority
fer making such an adjustme~t.

MC: has been asslouously worklng for the past two years to
CO:;Vlnce :~e Commission :nat its 1995 interim price cap deClSlO~

pr::duced rates tha: ~,;e~co tcc high ~'21ative to trends in incumbent
Lccal exchange carrier ~~~~ prOQ~Ctlvlty, as well as falllng
tc move access charges tcward levels that would be reflected

3.:-::mpetitive :na::--:e:. :'!ie passage ::;: :~e~elecommt.:Licat.:.::;::.s

_:..=~ .::~ ':'996 :a.used ":he C,Jr:-...-~·Lission ~:; set 3.side its aC~:-"."2

cs:;slderaclon of thls lang-penolng OOcKet, and to scheo~~e

its price cap review to cOlLcide with lts May 1997 review
of access and universa~ service reform. This decision, while
a ~atter of Cowmission discretion 2j law, has caused long
distance carriers tc overpay access charges by potentially
billio::.s of dollars. The long distance iLdustry, and lo::.g
distaL2e ratepayers, should not be disadvantaged by
Cc~mlssion's decislcn to je:er actl~n on the price cap

Many parties in the access re:o::-m proceeding -- consumer
groups, OUSlness users, the Jepart~ent of Justice, the NatioLal
Telecommunications an~ =n:ormatlcn Administration, and other
10Lg distance companles -- 3.cree that toaay's access rates
fa= exceea ~he leve: tta~ wo~la be ~ounc ~£ ~rue competition
eXlsted i:; the local excnange and exchange access xarket.
As you knch, MCl has advocated that prlce cap ILECs be subject
to a ~rice cap prOQUctlvlty offset of Ie percent, and a coall:ion
of consumers, business users, ano ~ong dlstance companles
~la·.-e .:":---:c;T".rrended ar. offse:. -~ 9 per:en+:

Me::. Cc.LleVeS "=:--~2+:' .. 35 pa~: --- acce.3,3 Le::.:-:r., ":r~e :c-mm.:ss:.on
3n:_~c finallze 1:5 ::-ev~ew of the prlce cap productlvl:j
0::: 3e~ c~.c s.:bstantia~l:./ :.::.=:::'?as:"'~j;; "':~le cffse'C _ ~'lje f'J.rt.her
::~ __ 2-~'::- "".: ..... ~-= ~~e CC::-In~5S':-S'~ :3floulc J"'.a..Ke a. one-tirr~e, prospec~:.-.:"e

aG-~s~ment to the price cap lndices to reflect tnat the inter~m
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price cap produc::vity offsets were too low since lJJ5.

As part of our ~xamination of this issue, MCI has a~s~ been
asked to discuss :he legal authority for requiring a one-time,
prospective dow~~ard adjustment in the price cap i~j~zes to
reflect the differential between the interim product~vity

factors and a larger price cap productivity factor t~at

the Commission r:-.:.ght adopt as part of access reforrr.

The Commission's Interim Price Cap Order was upheld ~j the D.C.
Circuit against ~ plethora of legal challenges. Bel~ Atlantic
Telephone Compa~ies v. FCC, 79 F.3d 1195 (D.C. Cir. :996). In
particular, the 5ppellate court rejected attacks on the Commiss:.on's
decision to cont:.~ue to set the productivity factor ~~ly on an interim
bas~s unt~: bett~~ productivity data ~ere oeveloped. :d. at l20? None
·::;·f the petltlone~s argued that the Commission lacke:: ~egal a:.1:nor:.ty
unde~ the Commu~:'2atlons Act to take :~:.s approach, a~d they snould
not be heard no~ :0 complain that the Commission p~:~~ses :0 de
exactly what it said it would dc.

A decision in 1?~~ :0 adjust access rates for the two years
in which the productivity factor has been too low is not a
refund, but a one-time downward adjustment to the price cap
to ensure that :~e price cap ILECs are facing t~e correct
set of price ince~tives prospect1vely. ~his 1S no different
than the Commiss:..:::::'s :995 deCiSion to make a one-::.::-e
prospect1ve .pr12e cap index adjustment to account f:~

its 1995 finding that the productivlty factor selec~e~

in the initial price cap decision in 1990 was erro~ecusly low.
:n both cases, the purpose of the adJustment is to e~sure

that price cap ~~~Cs face the correct incentives fer productivity
:jrowtn.

It is not surprising that no price cap ILEC challenged the Commission's
authority to pres2ribe an interim productivity facter subject to a
later upward or ::~wnward adjustment because its authority to do so is
settled. Sectien ~(i) confers authority for the Cor.rission to order
refu~js if interi~ rates turn out to be too high, or higher rates if
interim rates turn out to be toc low. Virgin Islands Tel. Corp. v.
?CC:, 989 F.2d 1231, 1233-34 (D.C. Cir. :993:; Linco2.:-. Tel. & Tel. Co.
v. fCC, 659 ?2d 1092, 1:'07-08 &. :-,. -:6 :D.C. Cir. 192:; (sect:.on 4 (i)
gives Commission authorlty to establish lnterlm arra~gement "sub=ect
to later adjustment") (citing Unlteo S~ates v. Scutn~estern :ac2.e Co.,
392 C.S, 157 :1~~3~, ana ~rans Alaska ?lpellne Rate ~ases, 436 ~.s.

631, 65-1-655, 'l::'78: approving ICC' ~ ~"''::ablishmer,: of inter:.:r rate
re:J::c mecha~:.s- ~otwlthstanding absen~~ Jf express stat~tory

3~~hG~l~Y ~~::~Q~ ~ i: applles ~~ t~e price cap ::~tex~ as well as
:..n a ratemaKlng ::ntext,

~~e =~le against ~etr~a2~lVS ratema~~~~ has no apP~~:3~ion ~a

a:::oITL'Cllssior.je::.-slOf', to ad=ust prlce cap levels de',-;:-. on
~ ~o:..n~-forward 22Si5. That rule lS :..n:ended to address situations
~r: ~~:-~ 3~ age~:~- order xay requi~e a carrler to ~~ke refun~5

if its rates were sUDsequently determined to be too ~igh, but to deny
them additional :ompensatlon if its rates were later determlned to
be too low. Virg:.n Islands Tel. Corp. v. FCC, 989 r.Lo 1231, 1233
(D.C. Cir. 1993:; AT&T v. FCC, 836 F.2d 1386, :389 J.C. Cir. 1988)
~ere, no such potential unfairn~ss exists because t~e Inte~i~ Price
Cae C~de~ gave ~~~=e cap ILECs an oppor:~ni~v ~~ ct:a~n addit:.cnd~

~even~es for pr:..:~ years. :ndee3, many of the prl=e :a~ :~ECs selected
tne filgnest proc~2tivlty factor and hao ~ne opportunity to earn
and retain earnings t: whatever :evel achieved. Even those
prlce cap IL~Cs ~nat did not se~e2t ~.~ as a p~oductlvity

factor had an opportunity to earn and retain earnings several
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~ercentage points higher than the prescribed 11.25 percent
20st of capital that is the ben2~mark for price cap sharing
=echanisms. This kind of two-way ~rue-up is an "obvious example"
~f a scheme consistent with sta~jard ratemaklng
principles. Virgln Islands Te:C. Corp. v. FCC, 989 F. 2d 1231, 1234

::'.C. elL 1993) (lnternal citat:..c·ns omItted).

;.~:::: lS hopeful that as part of t:-:e access reforms that the
:ommission will adort, beginnir,; with its initial decislon
~n May 7, 1997, the current ~n=~5tlfled. above-cost level of
lnterstate access charges will ~= recognlzed, ana corrective
s~eps taken to avoid what will :therwise be an impediment
t~ local and long distance comr~~:..tlon. As the NTIA ex
;::arte of April 24, ::. 99'. stated, 3 decision to increase the price
:ap prod~ctivity factor, and to ~aKe a one-tlme, prospective
adJustment to the price cap index to reflect that
the productivity offset has been too small for two years,
~ould make an initial "down pa~~ent" against overcharges
that long distance ratepayers ha~e shouldereo.

Sincere2-y,

Mary L. Brown

-~. Tom Boasberg
John Nakahata
James Coltharp
James Casserly
Regina Keeney
Larry Atlas
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